Teaching Note

Contracts No. 1:  Judge for Yourself
 A Critical Incident Regarding Contract Formation, Conditions, Performance, and Breach 


Author

This critical incident was prepared by the author and is intended to be used as a basis for class discussion.  The views presented here are those of the author and do not necessarily reflect the views of the Society for Case Research.  The views are based on professional judgment.  Copyright © 2020 by the Society for Case Research and the author.  No part of this work may be reproduced or used in any form or by any means without the written permission of the Society for Case Research.

Critical Incident Overview

[bookmark: _Hlk514413373]This descriptive critical incident is based upon the case of Gregg Ziskind & Associates Inc. v. Manatt Phelps & Phillips LLP (Ziskind v. Manatt, 2018).  This dispute arose when a law firm hired a lawyer but failed to pay a commission/placement fee to the legal placement company who allegedly introduced the lawyer to the law firm.  Students will assess the elements of contract formation, conditions to the formation of a contract, as well as breaches to contracts. 

This case is appropriate for undergraduate classes in business law, legal environment of business, and/or contract law; and should be utilized while students are studying contract law.  Even though students may be able to find the actual lawsuit that serves as the basis for this incident, this activity calls for students to justify their responses based on their own study. It may take students 50-75 minutes to complete this critical incident.

Note to Instructor:  This critical incident is made of application questions with which students should wrestle.  It not only allows for consideration of the blackletter law, but it also allows for the students to apply their knowledge to the situation at hand.  Without a doubt, more details in the critical incident would further illuminate more specific issues and help students in their decision making process.  However, not all the facts can be addressed therein.  Students should consider the available facts and the varying ways courts could apply the law to the facts in this situation to make their own determination. Answers will vary.

Research Methods

The author wrote this critical incident based on reliable publicly available sources, including documents related to the lawsuit between the parties noted herein.  None of the content has been disguised.  It is written from secondary sources.

Learning Outcomes

In completing this assignment, students should be able to:
          
1. Analyze and summarize the types of contracts that exist, including the elements of a contract.
2. Identify and explain conditions to a contract and distinguish between conditions precedent, conditions subsequent and concurrent conditions.
3. [bookmark: _Hlk38529449]Recognize and describe a breach of contract. 
4. Explore the important differences between express and implied contracts.
 
Discussion Questions 

1. [bookmark: _Hlk529458915][bookmark: _Hlk531167872][bookmark: _Hlk514251084][bookmark: _Hlk530066961]Was a valid contract formed between Recruiter Ziskind and the Manatt Law Firm (the “Law Firm”)?  If so, what kind.  If not, why?  (LO 1 & 4)
2. [bookmark: _Hlk38027716]Assuming a contract was formed, were there conditions to the Law Firm’s duty to perform (e.g.: to pay the commission/placement fee)?  (LO 2)
3. [bookmark: _Hlk38027766]Assuming a contract was formed, did Recruiter Ziskind perform his part of the bargain?  (LO 1 & 3)
4. [bookmark: _Hlk531170293]Assuming a contract was formed, was the contract breached when the Law Firm hired Lawyer Wilson and failed to pay a placement fee to Recruiter Ziskind?  (LO 3)

Answers to Discussion Questions

1. [bookmark: _Hlk529689623]Was a valid contract formed between Recruiter Ziskind and the Law Firm?  If so, what kind.  If not, why?  (LO 1) 

The student/fact finder should likely determine that an oral contract existed, and that the contract was implied in fact.  

For there to be a valid and enforceable contract, there are three basic requirements:

a. Offer is the “the manifestation of willingness to enter into a bargain, so made as to justify another person in understanding his assent to that bargain is invited and will conclude it” (Restatement (Second) of Contracts, Section 24).  The definition of “reasonable” depends on the situation and may, in fact, be implied. 

b. Acceptance of an offer is “a manifestation of assent to the terms thereof made by the offeree in a manner invited or required by the offer.” (Restatement of (Second) of Contracts, Section 50).  The offerees have the legal authority to accept an offer and must do so unequivocally, that is - clearly and unambiguously. 

c. Consideration is defined as the bargained for exchange - something of value given in exchange for a promise (Restatement of (Second) of Contracts, Section 71)..    

Contracts may be either implied or expressed.  Most agreements that are seen in business are expressed, in that the terms are clearly expressed in written or oral words. These types of contracts are usually easy to identify as they are more clear and straightforward.  

A contract implied in fact may arise if there are no express terms, and in such case, fact finders must review the acts and conducts of the parties.  A contract is, therefore, implied from the parties’ conduct.  These contracts often arise when there is a mutual agreement, but the parties have failed to expressly assert the terms.  

Contracts implied in fact arise under circumstances which, according to the ordinary course of dealing and the common understanding of men, show a mutual intention to contract. Such an agreement may result as a legal inference from the facts and circumstances of the case.  Contracts implied in law, or more properly quasi or constructive contracts, are a class of obligations which may be imposed or created by law without the assent of the party bound, on the ground that they are dictated by reason and justice and which are allowed to be enforced by an action ex contractu (Weatherly v. American Agr. Chem. Co., 1933).  

An implied in law contract is intended to prevent unjust enrichment.

In this instance, the facts and circumstances will be reviewed to see if an implied contract, with an offer, acceptance and consideration, has been created by the conduct of the parties.  This type of contract is, in fact, a true contract.  In order to establish the existence of an implied in fact contract, the following factors must be proven, by way of the parties’ conduct:

1. Unambiguous offer,
2. Unambiguous acceptance,
3. [bookmark: _GoBack]Mutual intent to be bound and
4. Consideration.

Specific factual queries to make when reviewing the facts are as follows:

	Elements to form a contract
	Considerations regarding the facts
	Facts

	Unambiguous offer 

	· Consider the prior business relationships
· Consider whether Ms. Polsky had proper authority to bind the Manatt Law Firm (“Law Firm”) with an offer
· Consider whether the Law Firm asked that Recruiter Ziskind would solicit Wilson on its behalf


	· Over the past thirty years, Recruiter Ziskind submitted approximately sixteen candidates to the Law Firm, and of those sixteen, it employed two of the candidates and paid an associated placement fee (Manatt Brief, 2018).
· Candidates were generally submitted to the Law Firm without even being asked by the firm (Complaint, 2013).  
· Earlier in his business, Recruiter Ziskind came to know Ms. Polsky as he had represented her in the past in one of her own job searches (Ziskind Brief, 2018). 
· At the time of this issue, Ms. Polsky was a partner at the Law Firm and became his contact at the firm as he believed that she was an agent on behalf of the firm (Ziskind, 2018).  

	Unambiguous acceptance

	· Consider the actions performed by Recruiter Ziskind, including communications to the Law Firm and to Lawyer Wilson
· Consider the actions of Lawyer Wilson and the Law Firm

	· Beginning on April 3, 2013, there were phone calls and then a meeting between Ms. Polsky of the Law Firm and Recruiter Ziskind about moving forward with the introduction of Lawyer Wilson (Ziskind v. Manatt, 2018). 
· Ms. Polsky shared with Recruiter Ziskind specific details of the offer to make to Lawyer Wilson (Ziskind Brief, 2018). 
· On April 15, 2013, Ms. Wilson sent an email to Recruiter Ziskind stating that although she did not consider herself to be “on the market,” she would meet with the Law Firm for “networking and referral opportunities” (Manatt Brief, 2018).  

	2. Mutual intent to be bound

	· Consider the prior business relationships 
· Consider the prior course of dealings
· Consider the communications between the parties and other actors

	· Beginning on April 3, 2013, there were phone calls and then a meeting between Ms. Polsky of the Law Firm and Recruiter Ziskind about moving forward with the introduction of Lawyer Wilson (Ziskind v. Manatt, 2018).

	3. Consideration

	· Consider whether there was a bargained for exchange between the Law Firm and Recruiter Ziskind
	· Over the past thirty years, Recruiter Ziskind submitted approximately sixteen candidates to the Law Firm, and of those sixteen, it employed two of the candidates and paid an associated placement fee (Manatt Brief, 2018).
· Beginning on April 3, 2013, there were phone calls and meetings between Ms. Polsky of the Law Firm and Recruiter Ziskind about moving forward with the introduction of Lawyer Wilson (Ziskind v. Manatt, 2018).  



2. [bookmark: _Hlk514230877]Assuming a contract was formed, were there conditions to the Law Firm’s duty to perform (e.g.: to pay the commission/placement fee)?  (LO 2)

The student/fact finder should likely determine that there were conditions to the Law Firm’s duty to perform (pay the placement fee), and that they were met.

"A conditional contract is a contract whose very existence and performance depends upon the happening of some contingency expressly stated therein . . . ." (Real Estate Mgmt. v. Giles, 1956)  A contingency is defined as a condition which is an event, not certain to occur, which must occur, unless its non-occurrence is excused, before performance under a contract becomes due (Restatement (Second) of Contracts, Section 224).  Specifically, some act or event must occur before a duty arises.  

A “condition precedent is either an act of a party that must be performed or an uncertain event that must happen before the contractual right accrues or the contractual duty arises” (Stephens & Stephens XII, LLC v. Fireman’s Fund Ins. Co. 2014).  And, “when a party fails to fulfill a condition that is within its power to perform, the party cannot continue to assert its right under the agreement” (Platt Pacific Inc. v. Andelson (1993).

A condition subsequent is an act or event that might occur after the parties have agreed to a contract which then activates a duty or releases a party from an obligation under the contract.  

Consideration should be given as to which condition precedents existed in this factual situation.  For instance: 

	Possible Conditions
	Possible Answers 

	Was it a condition precedent that the Law Firm clearly state, in writing or otherwise, that Recruiter Ziskind had their authority to talk with Lawyer Wilson on their behalf? 

	Probably no, as the facts appear to support the idea that (1) prior course of dealing between the parties applies and (2) that Ms. Polsky was the legal agent of the Law Firm.  

The class could discuss agency law at this point.


	Was it a condition precedent that Lawyer Wilson clearly consent to Recruiter Ziskind introducing her to the hiring firm?  

	Maybe yes or maybe no! The answer depends on how each student applies the following facts:
· Did the National Association of Legal Search Consultants Code of Ethics bind the parties or is it only “best practices” for the industry?
· Did Article II, Section 3 of the National Association of Legal Search Consultants Code of Ethics require that Lawyer Wilson expressly consent to being presented by Recruiter Ziskind to the hiring firm?  
· And, if so, was this code section met since Lawyer Wilson did meet with the Law Firm?
· Or, was this section not met since she wanted and intended to be represented by Recruiter McMorrow?
· Or, did Article 1, Section 3 of the National Association of Legal Search Consultants Code of Ethics apply in this situation which allowed the legal recruiter to contact a candidate on behalf of a law firm without the candidate’s approval?


	Was it a condition precedent that Recruiter Ziskind introduce Lawyer Wilson to the Law Firm for employment purposes rather than for “networking and referral opportunities?”

	Maybe yes, but probably no.  

Credibility of the witnesses would apply here, but based on the facts as given, it could be determined that any introduction, no matter the stated reason for the introduction, was just that – an introduction – and what was necessary in order to trigger action by the other party.  




It should be noted that if required conditions (if there are any) are not met, there is no duty on the other party to continue to perform as his/her duty has not been triggered.  

3. [bookmark: _Hlk514230922][bookmark: _Hlk531169447]Assuming a contract was formed, did Recruiter Ziskind perform his part of the bargain?  (LO 1 & 3)

The student/fact finder should likely determine that Recruiter Ziskind did perform his part of the bargain.

Parties to a contract owe a duty to perform their promises. Most contracts in America are discharged by complete performance which occurs when parties perform as required by the terms of the contact.  

Specific factual queries to make when reviewing the facts are as follows:

	Possible Answers
	Supporting Facts

	Recruiter Ziskind did perform his part of the bargain.
	· He had meetings with the Law Firm’s agent, Ms. Polsky, who discussed Lawyer Wilson with him, and, in fact, they discussed details of the offer to make to Lawyer Wilson.  
· Thereafter, Recruiter Ziskind had communications with Lawyer Wilson.  
· Then, the law firm moved forward with the hire.  
· Upon hiring Lawyer Wilson, Recruiter Ziskind’s performance was complete.


	Recruiter Ziskind did not perform his part of the bargain.  
	· Even if it is determined that Ms. Polsky operated as a legal agent of the Law Firm, and even if he had meetings with Ms. Polsky, and even if they discussed details of the offer to make to Lawyer Wilson, it could be determined that Recruiter Ziskind did not “introduce” Lawyer Wilson to Ms. Polsky.  
· One reason to support this theory is that even though Lawyer Wilson allowed Recruiter Ziskind to schedule a meeting between the parties, it was only for “networking and referral opportunities,” 
· She never actually approved Recruiter Ziskind as her representative, which is evidenced by the fact that Recruiter McMorrow was representing her to various law firms.  




4.  Assuming a contract was formed, was the contract breached when the Law Firm hired Lawyer Wilson and failed to pay a placement fee to Recruiter Ziskind?  (LO 3)

The student/fact finder should likely determine that the contract was breached when the Law Firm hired Lawyer Wilson and failed to pay a placement fee to Recruiter Ziskind.

A breach of a contract occurs when one or both of the parties fail to perform their duties under the terms.  When studying whether a breach of a contract has occurred, first, one must determine whether it has been strictly performed, and if not, whether the breach is minor or material.  A minor breach occurs when the breaching party delivers substantial performance of the contract requirements.  In such instances, remedies for the non-breaching party may be available but are generally less substantial.  A material breach occurs when a party to the contract fails to perform substantially and renders substandard performance or no performance at all.  A determination of whether a minor or material breach has occurred is made on a case by case basis as there is no clear cut formula for determining same. Remedies for a material breach may include damages, discharge, and/or rescinding the contract.  In this case, the only question is whether there is a breach, and if so, is it material, as the facts do not support substantial performance claims.
 
The following sets forth additional issues that the student/fact finder might consider, as well as specific facts he/she might apply in determining an answer:

	Possible Answers
	Supporting Facts

	The contract was breached when the Law Firm hired Lawyer Wilson and failed to pay a placement fee to Recruiter Ziskind.
	· Mr. Ziskind had meetings with the Law Firm’s agent, Ms. Polsky, who discussed Lawyer Wilson with him, and, in fact, they discussed details of the offer to make to Lawyer Wilson.  
· Thereafter, Recruiter Ziskind had communications with Lawyer Wilson.  
· Then, the law firm moved forward with the hire.  
· Upon hiring Lawyer Wilson, Recruiter Ziskind’s performance was complete.


	Recruiter Ziskind did not perform his part of the bargain, therefore, the contract was not breached. 
	· Even if it is determined that Ms. Polsky operated as a legal agent of the Law Firm, and even if he had meetings with Ms. Polsky, and even if they discussed details of the offer to make to Lawyer Wilson, it could be determined that Recruiter Ziskind did not “introduce” Lawyer Wilson to Ms. Polsky.  
· One reason to support this theory is that even though Lawyer Wilson allowed Recruiter Ziskind to schedule a meeting between the parties, it was only for “networking and referral opportunities,” and she never actually approved Recruiter Ziskind as her representative, which is evidenced by the fact that Recruiter McMorrow was representing her to various law firms.  




Epilogue

[bookmark: _Hlk531272650]This critical incident is based upon an actual legal case:   Gregg Ziskind & Associates, Inc. v. Manatt, Phelps & Phillips, LLP.  The action was filed in 2013 in the Superior Court of the State of California for the County of Los Angeles – West District (Case Number SC121314).  As it relates to the oral contract claim, the Superior Court jury found in favor of plaintiff, Gregg Ziskind & Associates, Inc., awarding it $335,000.00 in damages.  Defendant, Manatt, Phelps & Phillips, LLP, filed an appeal.  The Court of Appeals of California, Second Appellate District, Division Five heard the case and filed its opinion on September 28, 2018 affirming the jury verdict that Ziskind was owed damages in the amount of $335,000.00 for breach of oral contract claim.

General Discussion

Please note that it is the author’s expectation that, even though the case has been determined by the Court of Appeals of California, Second Appellate District, Division Five, students should not have the opportunity to search this case via the Internet, and that the critical incident will be completed in-class, without the use of the Internet.  The advantage of having the case finally concluded in the court system is the presentation of the full set of facts, along with the legal discussion that has occurred during each stage of litigation.  Knowledge of the holding of the appellate court by the student may impede the students’ personal learning.
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